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Draft Dispute Resolution Scheme Rules
under the Natural Hazards Insurance Act 2023
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[bookmark: _Toc158189668]Background
Under the Natural Hazards Insurance Act 2023 (the Act) Toka Tū Ake EQC (the Commission) is required to be a member of a dispute resolution scheme approved by the Minister (Scheme). The purpose of the Scheme is to help resolve disputes between an applicant and the Commission arising out of certain types of decisions made by the Commission. The sections of the Act relevant to the dispute resolution scheme are sections 101 to 107. 
The Scheme is based on the principles of accessibility, independence, fairness, accountability, efficiency and effectiveness in accordance with section 102. 
The Scheme provides two types of dispute resolution processes: mediation and adjudication. Under these Rules, when an applicant refers a dispute to the scheme, they will first be offered mediation, and if the applicant or the Commission do not agree to proceed with the mediation, the applicant may request the dispute is referred to the adjudication process. 
Under a mediation process, any resolution of the dispute must be by agreement between the applicant and the Commission. In an adjudication process, the dispute is resolved by an adjudicator who determines the dispute for the applicant and the Commission. 
The Commission has engaged with a Scheme provider to operate the Scheme, including by appointing a mediator or adjudicator (as applicable) to the dispute. The Scheme must comply with the principles described above and each mediator and adjudicator must conduct themselves appropriately and neutrally.
[bookmark: _Toc158189669]Definitions
In these Rules, unless the context requires a different interpretation: 
Act means the Natural Hazards Insurance Act 2023.
adjudicator means an adjudicator (or a replacement adjudicator) appointed by the Scheme provider for the relevant dispute.
anonymised information means information related to the dispute that does not identify (or is not reasonably capable of identifying) the applicant or any individual, and may be combined with information from other disputes, advisors or other information sources.
applicant means the ‘affected person’, as defined in section 104(6) of the Act (or their representative) being: 
the insured person for the residential building or residential land that the claim relates to, or
any other person who is lawfully entitled to all or part of any building claim entitlement or land claim entitlement payable on the settlement of the claim.
approved industry practice means industry practice approved by an industry representative body or regulator. 
claim means a claim made under section 52 of the Act.
complaint procedure means the complaint management procedure in accordance with section 91 of the Act. 
dispute means a dispute between the applicant and the Commission in relation to a referable decision, where the applicant has referred the dispute to the Scheme. 
mediator means a mediator appointed by the Scheme provider in respect of the relevant dispute, as that mediator may be replaced from time to time.
Minister means the Minister responsible for the Commission.
party means each of the Commission and the applicant (or their representatives) and parties means both of them.
public entity means ‘public entity’ as defined in section 5(1) of the Public Audit Act 2001.
referable decision means a decision made by the Commission: 
(a) under section 59 of the Act as to whether, or to what extent, a claim is valid, or
(b) under section 60 of the Act as to the extent to which a claim is to be, or has been, settled,
but not a decision of a kind specified in the regulations as not suitable for resolution under the dispute scheme, as defined in section 104(6) of the Act.
residential building means ‘residential building’ as defined in section 9(1) of the Act.
residential land means ‘residential land’ as defined in section 17(1) of the Act.
 Rules means the Dispute Resolution Scheme Rules contained in this document to be applied by the Scheme approved by the Minister under section 102 of the Act.
Scheme means the scheme approved by the Minister under section 102 of the Act.
Scheme provider means the service provider appointed under a contract for services with the Commission to administer the Scheme, as may be replaced from time to time.

technical advice means advice given to an applicant during the claims management process or dispute resolution proceeding to establish whether their property damage was caused by a natural hazard, and what that damage is. Technical advice may be given by: 
· assessors
· estimators
· surveyors
· valuers
· engineers
· builders
· drainage specialists
· other similar technical specialists.

The Adjudication Protocol means the adjudication protocol prepared for the purpose of the Scheme under the Act. 
The Commission means Toka Tū Ake - Natural Hazards Commission as continued under section 125 of the Act and for the purposes of these Rules, unless the context requires otherwise, includes those acting as agents of the Commission.
The Mediation Protocol means the mediation protocol prepared for the purpose of the Scheme under the Act. 
working day means ‘working day’ as defined in the Legislation Act 2019, section 13.
[bookmark: _Toc158189670]Interpretation
In these Rules, unless the context requires a different interpretation:
The Act will take priority over any of the Rules to the extent there is a conflict.
A reference to the singular includes the plural and vice versa.
A reference to ‘includes’ means ‘includes without limitation’ and other grammatical forms of ‘includes’ will be interpreted accordingly.
A reference to these Rules, any legislation, regulation, a statutory notice, or any other document, means the Rules, legislation, regulation or statutory notice, as amended, replaced or superseded from time to time. 
A reference in these Rules to a section in the Act (including in any defined term) will be deemed amended or replaced if the corresponding section in the Act is amended or replaced.
A reference to time is to New Zealand standard time, as adjusted for daylight savings.

[bookmark: _Ref146718494][bookmark: _Toc158189671]Disputes that may be referred to the Scheme 
An applicant can refer a dispute to the Scheme where they have made a claim for natural hazard damage to a residential property that occurred on or after 1 July 2024 and that dispute relates to a referable decision in accordance with section 104(6) of the Act, unless that decision meets any the criteria set out in rule 4.2. 
An applicant cannot refer a dispute to the Scheme where:
the dispute about a decision made by the Commission has previously been considered and/or referred to mediation and/or adjudication processes through a Scheme approved under the Act, 
the dispute is about a decision made the Commission under sections 59 or 60 of the Act, which is excluded by regulation, and/or
the dispute has been resolved fully and finally. 
[bookmark: _Toc158189672]Other proceedings 
Referring a dispute to the Scheme does not affect the right any person may have to commence proceedings in a court or tribunal.
Commencement of such proceedings in relation to the matters that are the subject of the dispute resolution process under the Scheme will result in a stay of the dispute resolution process until the other proceedings are determined and appeal rights exhausted (unless the court or tribunal orders otherwise).
Where the Commission is a member of more than one Scheme approved under the Act, the matters that are the subject of the dispute may only be heard by one Scheme.
[bookmark: _Toc158189673]Who may refer a dispute to the Scheme?
Only an applicant may refer a dispute to the Scheme. Before referring a dispute to the Scheme, the Commission encourages applicants to make use of the Commission complaint procedure. 
Once a dispute has been referred to the Scheme, the applicant, the Commission and the Scheme provider each agree to comply with these Rules, as amended from time to time.
Either party may, but is not required to, obtain legal representation for the purpose of referring the dispute to the Scheme and participating in the resolution of the dispute. Any costs associated with obtaining legal representation will be covered by the parties themselves in accordance with rules 6.6 and 7.11. 
Either party may apply to a court of competent jurisdiction for an order requiring a party to comply with the Rules pursuant to section 104(4) of the Act. 
[bookmark: _Toc158189674]How is a dispute referred to the Scheme?
To refer a decision to the Scheme, the applicant must provide the Scheme provider with the required information. Such information includes:
the applicant’s name and contact details,
the Commission claim numbers for any referable decisions or any identifying information,
the notice from the Commission advising the applicant the decision is a referable decision, and
any other information required by the Scheme provider.
[bookmark: _Toc158189675]What happens when a dispute is referred to the Scheme?
[bookmark: _Ref146717740]The Scheme provider will refer the applicant and the Commission to the mediation process upon confirmation that the applicant and the Commission agree the dispute should be referred to mediation. If the applicant and the Commission do not agree to proceed with mediation the applicant may refer the dispute to the adjudication process. 
[bookmark: _Toc158189676]Can multiple disputes relating to the same property be considered together?
If the Commission has made more than one referable decision in relation to the same Residential Land or the same Residential Building which are the subject of a dispute, then the parties may agree for the disputes to be considered through the same mediation or adjudication process. However, any such agreement is subject to each of those referable decisions that are the subject of a dispute meeting the requirements in Rule 4. 
[bookmark: _Toc158189677]Can an applicant include their private insurer in the dispute resolution process? 
[bookmark: _Ref146719213]If the applicant, the Commission and the applicant’s private insurer agree, the applicant’s private insurer can join the dispute resolution process under the Scheme. If agreed, some of these Rules, and/or The Mediation Protocol and/or The Adjudication Protocol may need to be amended for the purposes of that dispute resolution process, including for example sharing of costs, information management and (when adjudication is the dispute resolution process) the scope of orders made by the adjudicator.
[bookmark: _Ref146736944][bookmark: _Ref146737414][bookmark: _Toc158189678]Mediation rules
[bookmark: _Toc158189679]What happens if the dispute is referred to mediation?
Once the Scheme provider has confirmed the applicant and the Commission agree to the dispute being referred to mediation, the Scheme provider will start the process for mediation using The Mediation Protocol (as amended from time to time). 
Rules 6.3 – 6.12 apply to the mediation but will otherwise have no effect. Where there is any conflict between the Mediation Protocol and these Rules, these Rules will take priority.
[bookmark: _Toc158189680]Who appoints the mediator?
The Scheme provider will appoint a mediator (and, if needed, any replacement mediator) for the dispute. The Scheme provider is responsible for ensuring the mediator is suitable for mediating the dispute.
[bookmark: _Toc158189681]How long will the mediation process last?
The mediator and the parties will agree on the length of the mediation. 
In any case the mediation process will end 90 days after the date the dispute is referred to the mediation process.
[bookmark: _Toc158189682]Who covers the costs of participating in the mediation? 
Each party is responsible for covering its own costs in relation to participating in a mediation.
The Commission is responsible for covering the costs of administering the Scheme, including the Scheme’s costs relating to the mediation.
[bookmark: _Toc158189683]Who may attend a mediation?
The following persons may attend a mediation:
the parties,
the parties’ legal representatives,
a support person for the applicant, 
any expert that a party considers necessary for the resolution of the dispute, and
any other person that both parties agree to, or who the mediator considers necessary for the resolution of the dispute.
[bookmark: _Toc158189684]Is the outcome of mediation legally binding?
[bookmark: _Ref146021100]A resolution of the dispute agreed in writing by the applicant and the Commission in the mediation process is legally binding on the parties. 
[bookmark: _Toc158189685]Can the outcome of mediation be enforced through the courts?
[bookmark: _Ref146021113]A mediated resolution agreed in writing by the applicant and the Commission can be enforced by a court in accordance with section 106 of the Act.
[bookmark: _Toc158189686]Can a mediation end before reaching an agreement? 
[bookmark: _Ref146006281]An applicant may end a mediation for a dispute by giving the Scheme provider, mediator (if appointed) and the Commission 2 days’ written notice, after the dispute has been referred to mediation and where the dispute has not been resolved by agreement in writing between the applicant and the Commission.
Where the mediation process does not end in agreement or is ended by the mediator under 11.2, the same dispute cannot be re-referred to mediation unless the applicant and the Commission agree in writing.
[bookmark: _Ref146736954][bookmark: _Ref146737421][bookmark: _Toc158189687]Adjudication rules
[bookmark: _Toc158189688]What happens when a dispute is referred to the adjudication process?
Once a dispute is referred to the adjudication process by the Applicant the Scheme provider will start the adjudication process, unless a Rule applies that prevents the adjudication process being used for that dispute. This may be following a mediation process where no agreement was reached or in accordance with Rules 5.6 and 6.12. Rules 7.2 – 7.20 will apply to the adjudication process but otherwise will have no effect. 
[bookmark: _Toc158189689]Who appoints the adjudicator?
The Scheme provider will appoint an adjudicator (and, if needed, any replacement adjudicator) for the dispute. The Scheme provider is responsible for ensuring the adjudicator is suitable for adjudicating the dispute.
[bookmark: _Toc158189690]Which rules apply to the adjudication process?
[bookmark: _Ref146021221]The adjudication will be carried out in accordance with The Adjudication Protocol.
The adjudicator will determine the dispute in accordance with the law and with considering industry practice.
The adjudicator must give written reasons for their determination.
[bookmark: _Toc158189691]How long will the adjudication process take?
[bookmark: _Ref146722504][bookmark: _Ref146021240]The adjudication process will start on the date the dispute is referred to the process by the Applicant and will be completed within 90 days after the date the dispute is referred to the adjudications process, unless extended in accordance with the Adjudication protocol. 
What sort of order can an adjudicator make?
At any time during the adjudication process, an adjudicator can make procedural orders, which govern how an adjudication process is carried out.
[bookmark: _Ref146021278][bookmark: _Ref146021387]When making a determination, the adjudicator may make the following orders:
a determination about the referable decision(s) in dispute, and/or
an order against the Commission as to reasonable technical advice costs incurred (for example, the professional service fee costs incurred in relation to obtaining an engineering report about natural hazard damage) by the applicant for the purposes of participating in the dispute resolution process, and/or
an order requiring the Commission to pay an amount to the applicant that the applicant is entitled to under the Act in accordance with the determination.
[bookmark: _Ref146021455]The adjudicator may not make an order requiring the Commission to pay:
damages to the applicant, or 
legal costs incurred by the applicant.
Where the dispute relates to a decision made by the Commission under section 59(1) of the Act (to reject a claim because it is invalid), then, if the adjudicator determines that the claim is not invalid on the ground(s) relied upon by the Commission when it made its decision, the claim must be referred back to the Commission to decide whether or not it is a valid claim and, where appropriate, assess, decide and settle the claim. Where the Commission makes a new referable decision in relation to the claim, the Rules will apply in relation to that new referable decision.
Where the dispute relates to a decision made by the Commission under section 61(1)(e) of the Act (to decline a claim in whole or in part), then, if the adjudicator determines that the claim should not have been declined on the ground(s) relied upon by the Commission when it made its decision, the claim must be referred back to the Commission to assess, decide and settle the claim. Where the Commission makes a new referable decision in relation to the claim, the Rules will apply in relation to that new referable decision.
[bookmark: _Toc158189692]Who covers the costs of participating in the adjudication process? 
[bookmark: _Ref146021472]Each party is responsible for covering its own costs in relation to participating in an adjudication process.
[bookmark: _Ref146021486]The Commission is responsible for covering the costs of administering the Scheme, including the Scheme’s costs relating to the adjudication process. 
[bookmark: _Toc158189693]Who may be part of an adjudication process?
The following persons may be part of an adjudication:
the parties,
the parties’ legal representatives,
a support person for the applicant, 
any expert that a party considers necessary for the resolution of the dispute, and
any other person both parties agree to, or who the adjudicator considers necessary for the resolution of the dispute.
[bookmark: _Toc158189694]Is an adjudication determination legally binding? 
The adjudicator’s determination is legally binding on the parties in accordance with section 106 of the Act.
[bookmark: _Toc158189695]Can an order be enforced through the courts?
An order of the adjudicator’s determination may be enforced by a court in accordance with section 106 of the Act.
[bookmark: _Toc158189696]Can an adjudicator’s order be appealed?
In accordance with section 107 of the Act, either party may appeal a decision or order made by an adjudicator to a court of competent jurisdiction. In most cases, an appeal must be brought within 20 working days of the date that the decision has been made. The only exception to that timeframe is where the court grants an extension in accordance with the rules of the court.
[bookmark: _Toc158189697]Is the adjudication an arbitration and does the Arbitration Act 1996 apply?
An adjudication carried out under the Scheme is not an arbitration. The provisions of the Arbitration Act 1996 do not apply to any adjudication under the Scheme.
[bookmark: _Toc158189698]Can an adjudication process end before the order is made?
[bookmark: _Ref146006508]An applicant may withdraw from an adjudication process for a dispute at any time by giving the Scheme provider, the adjudicator (if appointed) and the Commission 2 days’ written notice, at which time, the adjudication process will end.
Where an applicant ends an adjudication dispute for a dispute, that dispute cannot be subject to a further adjudication process.
[bookmark: _Ref146737358][bookmark: _Toc158189699]Conduct of the dispute resolution process
[bookmark: _Toc158189700]How should the applicant, the Commission and the Scheme provider conduct themselves?
The parties must participate in the mediation and/or adjudication process (as applicable), and in doing so must:
without abandoning their own respective interests, try to ensure that the mediation or adjudication process (as applicable) is conducted fairly and efficiently,
not make or encourage any third party to make any false submission or evidence,
not use their participation in the mediation or adjudication process (including requesting information) to pursue an improper purpose, and
not withhold or conceal (or advise a third party to withhold or conceal) any evidence that the mediator or adjudicator (as applicable) has requested the applicant or the Commission (as applicable) to provide to that mediator or adjudicator.
The Scheme provider is responsible for ensuring the conduct of the mediator or adjudicator (as applicable) appointed for the dispute conducts themselves in a manner that:
is fair and neutral,
promotes resolution of the dispute effectively and efficiently,
is culturally appropriate for Māori and other cultural groups, and
respects the personal privacy and dignity of those participating in the dispute resolution process.
[bookmark: _Toc158189701]What if the mediator or adjudicator has a conflict of interest?
The Scheme provider will ask the parties and the mediator/adjudicator (as applicable) whether they have identified any conflict of interest that the mediator/adjudicator may have in their role as mediator/adjudicator for the dispute.
The Scheme provider will seek to manage the conflict of interest appropriately but may replace the mediator/adjudicator if the Scheme provider considers that necessary. The Scheme provider will repeat the process set out in this Rule with the replacement mediator/adjudicator. 
Any replacement mediator or adjudicator will be considered the mediator or adjudicator (as applicable) for the purpose of these Rules. 
A replaced mediator or adjudicator will have no further role in mediating or adjudicating that dispute under the Scheme.
It will not be a conflict of interest for a Scheme provider to have a contract with the Commission in relation to the Scheme. Similarly, it will not be a conflict of interest for a mediator or adjudicator to have a contract with the Scheme provider.
[bookmark: _Toc158189702]Information management
[bookmark: _Toc158189703]What sort of information can the Scheme provider reasonably seek from an applicant or the Commission?
The Scheme provider and the mediator and/or adjudicator can seek information from an applicant or the Commission that it considers relevant and necessary for the resolution of the dispute.
[bookmark: _Toc158189704]Disclosure of information relating to a dispute
Where the applicant, the Commission and/or the Scheme provider provide or make their confidential information available to each other, then those receiving it will use that confidential information only for the purpose of participating in the dispute resolution process under the Scheme.
[bookmark: _Toc158189705]Are there any restrictions on how the Scheme provider, an applicant or the Commission can use information relating to a dispute?
The applicant, the Commission and/or the Scheme provider must not disclose any confidential information to a third party, except as set out below.
The applicant, the Commission and/or the Scheme provider can disclose confidential information:
where the information was in the public domain without the applicant, the Commission and/or the Scheme provider breaching these Rules,
where the applicant, the Commission and/or the Scheme provider obtained the information from a third party and no confidentiality obligation applied to that information,
where the information was independently developed by the applicant, the Commission and/or the Scheme provider without reference to the confidential information,
to those of the applicant, the Commission and/or the Scheme provider’s personnel, witnesses, translators and professional advisors who have a genuine need to know and have agreed to comply with confidentiality obligations no less onerous than the confidentiality obligations in these Rules,
where the applicant, the Commission and/or the Scheme provider is required to disclose the confidential information under law or the rules of a stock exchange. In this case, to the extent permitted by law, the applicant, the Commission and/or the Scheme provider will notify the applicant, the Commission and/or the Scheme provider of the requirement, the confidential information that the applicant, the Commission and/or the Scheme provider will disclose and the date they will disclose that confidential information. This permitted disclosure is known as the Mandatory Disclosure Right.
where the Commission receives the confidential information from an applicant, the Commission can disclose the confidential information to:
the applicant’s private insurer for the property that is the subject of the dispute, including if the Commission considers (acting reasonably) that the applicant may be acting dishonestly or fraudulently in relation to the claim that is the subject of the dispute, and
any other public entity for the purpose of that public entity exercising its statutory duties and functions,
where the Scheme provider, a mediator or an adjudicator, receives the confidential information from the Commission or the Applicant, they can disclose it to the other of the Commission or the applicant (as applicable).
Nothing in these Rules limits the rights of the Commission under the Act or any other law to use or disclose information.
Nothing in these Rules limits the applicant, the Commission, or the Scheme provider from using their own confidential information.
The Commission can use and disclose anonymised information in relation to a dispute for other purposes, including:
education and training on managing disputes,
media releases,
exercising the Crown’s statutory duties and functions, and
published summaries of adjudication decisions.
The Scheme may prepare an anonymous summary of an adjudication decision and make the summary publicly available on the Scheme’s and/or the Commission’s website. The applicant will be consulted, and their views considered, before the summary of the adjudication decision is published. The anonymous summary will not be published until at least 20 working days have passed following a decision made by an adjudicator and will not be published if either party appeals that decision.
[bookmark: _Toc158189706]Can the applicant, the Commission or the Scheme provider make a public announcement relating to the dispute?
[bookmark: _Ref145707011]Neither the applicant, the Commission or the Scheme provider can make a public announcement relating to the dispute unless any of the following exceptions apply:
if the applicant, the Commission and the Scheme provider each agree in writing to the public announcement, 
disclosure is permitted under these Rules, and/or
if the Mandatory Disclosure Right applies.
[bookmark: _Toc158189707]What if an applicant has a complaint with how the dispute resolution process is conducted?
The Scheme provider must have a dispute resolution process in place to resolve any complaints by the applicant about the Scheme. That process must be publicly available. 
[bookmark: _Toc158189708]Exclusion of liability
[bookmark: _Ref146788177]For the purpose of these Rules, The Mediation Protocol and/or The Adjudication Protocol, the applicant and the Commission each release and discharge the Scheme provider’s agents and employees, each mediator and each adjudicator, from all liability of any kind (including negligence, misrepresentation, or breach of any equitable, fiduciary, statutory or other duty, or otherwise) which may be alleged to arise in connection with any exercise of their rights or obligations under these Rules, The Mediation Protocol and/or The Adjudication Protocol. 
[bookmark: _Ref146788195]Rule 10.1 does not limit the Scheme provider, each mediator and each adjudicator, its agents and employees' liability to the Commission under the contract between the Scheme provider and the Commission. The applicant will not be entitled to the benefit of or to enforce that contract. This Rule 10.2 takes priority over Rule 10.1.
[bookmark: _Toc158189709]Ending participation in a mediation or adjudication process
An applicant may end their participation in a mediation or adjudication process (as applicable) for a dispute in accordance with Rule 6 (Mediation Rules) or Rule 7 (Adjudication Rules) of the Rules, as applicable.
[bookmark: _Ref146742045]A mediation or adjudication process will end if the Scheme provider gives the applicant and the Commission written notice that the mediator or adjudicator has told the Scheme provider that:
the dispute is or has become frivolous, vexatious or is not being pursued in good faith,
a party’s safety, or their own safety, is at risk, 
the applicant has not participated (or is unlikely to participate) in the mediation or adjudication process to the extent requested by the Scheme provider,
either party has materially breached their obligations under Rule 8 (Conduct of the Dispute Resolution Process) and the Scheme provider considers the breach has not been (or is not likely to be) appropriately remedied within a reasonable time, or 
the dispute involves (or is likely to involve) matters of fraud or illegal activity by the applicant. 
[bookmark: _Toc146124550][bookmark: _Toc158189710]General provisions
[bookmark: _Toc158189711]Amendments
These Rules may be amended from time to time.
Any amendment to these rules is only permitted and valid if agreed by the Commission.
[bookmark: _Toc158189712]Privity
No third party is entitled to the benefit of, or to enforce, these Rules.
Assignment and transfer 
The Commission and the Scheme provider will not assign or transfer their respective rights and obligations to anyone else under these Rules.
The applicant may assign its rights and obligations under these Rules in accordance with section 78 of the Act. 
[bookmark: _Toc158189713]Subcontracting
The applicant or the Scheme provider must not subcontract any of the rights or obligations under the Rules to anyone else.
[bookmark: _Toc158189714]Relationship between the applicant, the Commission and the Scheme provider
Nothing in these Rules makes the applicant, the Commission or the Scheme provider part of any fiduciary, employer/employee or agent/principal relationship between themselves.
[bookmark: _Toc158189715]Waiver
If either the applicant or the Commission continues with a mediation or adjudication process without promptly raising any objection about:
a failure to comply with these Rules, or 
any other irregularity relating to the dispute resolution process or conduct of the dispute resolution process,
then the applicant or the Commission (as applicable) will be deemed to have waived its rights to object later unless the applicant or the Commission (as applicable) establishes that, at the relevant time, it did not know or could not reasonably have known of the objection. 
[bookmark: _Toc158189716]Governing law
These Rules will be governed by the laws of New Zealand.
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